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Te.Sub Regional Offi 1cer, Thane-11,

_‘\Tec r Muiu nd Chack ‘\I'l’m

RECEIVED ON
REGISTERED ON :21/01/2009

DECIDED ON  :03/03/2010
- DURATION :mY‘.mr;er:aD_

INTHE { OURT OF CHIEF JUDICTIAL MAGIST Ix:‘L’IE 2 Y HANE
AT : THANE.

R.C.C.NO.381/2009
(O1d No.231/2009)
EXH.NO.79"

M:thﬂrm itra Pollution Control Bom d,
Represented by Shri Shankar Wa thare

Office Cf\m;}lc‘:& Bldg. ;5" “floor, Wagle Estate

Thane — 400 604
Vis.. _
1. Vi r-ﬁiu_r;itipal Couneil

w5 (fmn;ﬂa_inant;

{Summons to be served through o :
Shri'D,Gj Pawar) - T

Chief Officer, Virar Munnicipal Cotmeil, :
Vivar, Tal Vasal Dist-Thane, - . ‘ _‘1.

7 Sin'iii!.(;:f’zm’ar?

Chief Officer,
Virar Municipal Council,

Viran Tal Vasai, Dist-Thane. ... Accused.

L 21/01/2000

iy
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3. Sanitory Inspector, ( Discharged as per order

Shri Vasant Mukane below xh.1 df.26/11/2009)
- Virar Municipal Couneil,
Virar, Tal. Vasai, Dist-Thane. oo Acfcused. -

: Compl'aiut Under S’ect_iuu :}1{%}?

L 43 & 44 row.s. 33-A,24/25/26 of
the Water (Prevention .-& Contrel

of Pollution)Act,1974 (With Act ,
No.53 of 1988) 3

Ady. Shri. B.V. Jethani for the Complainant
Adv. Shri. S.B. Sadelar, for the Accused

------------ - :JUDGMENT: VR
( Delivered in open Court or 03 rd March,2010)

Maharashtra Pollution Control Board {I-E(e:a}ei_naft{:f
referted as “The Board) has filed complaint against accused
ufsec. 41(2), 43 and 44 of The Water (Prevention of Contro] of

Pollution) Act 1974(Hereinafter referred as 'the Act’)

254 Shri. Shankar Waghmare, then in-charge Sub-
Regional Officer, (Thane 11 ) of the Board, is authorized u/sec. 49
of the Act to file present complaint. Accused no.l s Municipal

Council, accused no.2 is the Chief Officer and scecused no.3 is L
_Hass
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sought by them w/sec.25 and 26 of the said Act.

sanitary inspector of accused no.1 Council. ‘They are the ‘persons
in-charge and responsilile for the bomiu{;t of business of couiicil

and also responisible for non-compliance of l"ﬂ_’.oﬁfisioﬁ of the Act, -

o vAccused no. 1 Cmmcal had net taken mv cffectwe

steps for {reatment aad I_J_?pf_}hdi of Ln..:m-:‘xpal sewage, hanee the

Board has issued direction w/sec33A of the Act to pmvid&
adequate suitable sawcra_g_e:andf collection sysiem by letter dt.

20/07/2007. Juwavar as accused no.l not cmnphcd mth

direction, hence, the Boand has" refused a consent to cbuﬁc_il -

4. Board in order to Immw the quqhty of $ﬂwmagc being
dxsehargad by council, mllt:crcd the sample on 7&’1 1!*318 bjr
following due: pmcedmc wisec. 21 of tilv:: Ar:[ n preseﬂce of

represeatative  of accused no.l from a Nalla simaie'd- within a

area of council wherein cmmvz]'; {Jmchﬁwcf’ the uﬂf“dd!{:{!

domestic effluent.  Said samplas were £ot ﬂﬂ_EEIf,{-Z_éI!i -fror_h the
: i

Central Laboratory and it revealed that accused no.l wis not .

meeting the vital standards like 5.8.,BOD and Oil and Grease. A

gl tesisl w:d no i by leiter d: iifizfz.‘m}é.

repon of séipnie was A
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B Thus, accused did not take adequate steps to provide

sewage treatment plant, not complied with the various provision

ef e Act, and thereby comunitted an offence punishable w/sec.. -

taken cognizance of offence and issued a process against all /

: : : : s ;
aceused ufsec41{1}.43 & 44 of said Act. In response to SaTNG~ F0
: ; b

41(2) rw.s. 33A, 45 w524 and 44 1.ws. 25/26 of the “Act..

ot
i iz e

6. On receipt of complaint, my Ld. Predecessor has

l

G

“accused no. 2 & 3 appe;artd. My Ld. Predecessor in {,halr\:&_ﬁh {%
released them on bail, f . : Mﬂﬁ%
i s Complainm]t examined in étl s_i;_a_w}messﬂs ufsec_%zp};

g G -Eefare charge. A‘fl.;a;ar hearing bé}_th parties, this court . : £
has passed order on 25}’1'1&(}{]_9 and itii_'s'chargcﬁ accusad H-D.S .
whereas framed charge against accused no. L &2 .w.r.\i-di?;_ Exh.e1 :
u/see, 41_{2} & 43 of the Act only The contents of the f;h'arge : ,,
were read over to accused  which they plead not guilty and |

5 ciainwd for trial,
3. -Accused after framing of bh:aa‘ge called upon oW, ] |
Waghmare, and pw.2 Kelikar for further Cross-examination

T
i

el e Ty LB S P

e

S



argument.

defenice is of denial, Accerdmg to achsed noz 116 is not

i

5
'Czﬁ_&r’nplainent has also éxfz;';_iifrggci_g,‘ﬁ.? Shiri Gandhi after fiaming
of charge.
- TS e v have fmmmu* accused tla"S».;C 313 of C1 P C I‘héir'

o

responsible for the any / act or omission con*stnutmsr an offence .

ander the Act as he is not “hmd of the depaitment” It is.

c‘omzﬂhdad {H.n {-_:IDK_,.D is 1@{}0%;&& for not installing EP.P,

To pmve a defence a::(:af;cd hlmselr has also exammcd on :}arh :

)l\.

a:so cxamined D W 2 ﬁmn Nubhcw aned,

complainant Board and 1.4, Adv. Shri. 5.B. Sadekar, for accused.

Complainant has also placed on record synopsis of written

L

BE - Un the basis of cvidence adduc,ad and case pu£ fm T

with a submission of | DG th Ld. Counsels : mliqwmg. poInts arose

o

for my determination. My findings thercon followed by reason

thereof avé as under

10 sHeard:" " Fd... .advo_cairla 'Sh.r.i._ :B..I'fi.lcthaﬁi":“: “for



&
POINTS m

- Does CDT‘-‘.Ij}iHI_I_‘iaIlT:}')i'GVﬂ that = Yﬁ,‘:. ‘ :
accused no. 1 coun._cii' net provided
_adéqnate Sewage Lreatment plant T_f _','
within a time bound programme ik .
in spite of direction by Board o
under section 33-A of the Hct?”

- Poes CGlﬂpiafﬂﬂi_lt__ii;l'tJVC that .Yes

. accused no. I council on L'-_!I"

_before 28/11/2008 at ahout 05 45p.mm. e
knowingly allowed or caused to : ; 1
discharge untreated se{vagt or
effluent into Nallas situated pear

sy

Sairaj Classic building, Virar & i
thereby polluted a stream in a water : . :
of Vasai Creek? = i e
Does complainant prove that Yes: 4
accused no.2 is responsible for s el “E
the act of accused no. | as ‘head \\ :ﬁ'
of the departinent'? : L J
e R
.
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4. . What offence if any committed 2 Offence punishaple

| _ | W/s42(1) & 43 of the Act,

L

What order 7 As per final 6rder, -

;J_zﬁasmmg_:

— a—-...._—-\.n_.,.

12. P.W.1 bhanf{ar Waéhmaru testdiui that  the " anrd
has . 1331:&(! dire LilOﬂ U/S. 33-A to prﬂ‘i.’ldL ch. age {rbaimant

- plant and not o dischare cm - efflu et not confxrmuw the s*tandau!

pmcxmcd by the Bmm “‘?uch di lectmn were 1ssmad b}' the. Lhen /

'3-*1~cmbu1 secretary of the Board P Jv’ﬂ Dr. Yh.sn want Sontaklee :
_testified iflfit on behalf of member secr atary hﬁ- has lssued latter to
council of Virar, Navghar and Mamkpm of aeiusal Df }:onsent’

- applied by the concerned COltItCll

13.- . The Board has placed on record apihfitzgti;:rn Exh. 21 =
oreferred by accused no.1 council to obtain consent ufséi:.ifi._& )
26 of the Act and uisec 21 of the {T’aevenuon and Conirg) ‘:'f. ;
Po ”arurm HOGEL with Fu!* 5 of Huam’tﬁu‘s wastes (Management

and Handling) I{Ldes 985* By ] :—::{tc_r. dt, - 1 5:’@4:"2[}08 Exh.22, the:'

Board has intimated refusal of the consent , whereas by letter dt.
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201712007 Exh.20 the Board has given the dnemmn o a c‘euncﬂ

wfsec.33-A of the. Act and. one of the direction fm‘ comphancc b

was o submit a complete proposal for providing adequate and

i
PR

suitable  sewage coflection_,. treatment and disposals systém
along with fime bound programme within a EJE-l'iD.L‘i of 15 ":da}'fs'

from the receipt of the letter, It is tried (o bring on recc-ﬂi g]unxl%/,«ﬁ

o |

Cross-examination that such dircctions were nat 1cce1ved by tha ';f‘ £t

et S

conneil, however, defence. could not succeed to shutter Eestnnmur = 3 &T“: 5
of the witnesses on this poini. Moreover, thouwh acc:.ae,d no. 2- l i jﬁ
: w :
‘1&3 emmmed fnmsdf on oath not demcd about rwﬂpt of {he % / G
- said letter by counsel in .1'35[}@_:1 of the ::_iirEc;_{i-:ms; from the Boar‘d; :
Itis also not a case of ; {.r_,uauf that a proposal tosetup E. T P
w.a.a submitted to the Bﬁﬂid- Therefore, from the cwdz-}ncc I"
preduced on record by complainant it is suff i;;ft?ﬂt I{j-._ho'Id that
_accused no.l council has not complied with the direction given L
by the Board ufsec. 33-A of the Act, Tn result; 1 anw.{q point na. . 3 i
i) in.afﬁrma_ﬁive 3t _ S S P s A
" POINT NO:2 - - i
14, - Accused aré alsa prosec Lm‘:ﬁ' f{-}i‘_ cﬁntl‘ﬂ%til_tionﬂ@f Sec. \ i.
24 of the Acl Sec. 24 of the Act is in respect of prohibiten of p .
: e o
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an use of stream or well for disposal of pc:}llu!mg wa;er* As p

t:umv}sjon of sec. 24 no persan Si‘i?ﬂ Ki’iDWIIIg]}’ cause. o per:rmt

Ry paisonows, noxious or polluting matter determined in- -

accordance with such standards as may be laid dovwn by.ihe State

Board to enter into f;tre:im or well or sewer r:rf on land. To

ascertain wheihm any water poisonous, noxious or. poI]utmg

w
oMy

matter in any steeam or well or sewer or land material ewdence is

a 1'cg,:gc-rt of sample collected by the Board 'fi'{:nm- Stream,' n_z_x_ﬂa, %

well et

A

Waghmam and powi2 Kexhkm has collected a sampl.e.' on: dt,
28/11/2008 from a Néila passing within 4 area t'i.f'c_:dun’g:fil.' The

result of any sewage or irade effluent collected from nallq u/s:

21(1) shall be admissible in evid:encg 'pnly a. provision of Sub

section (2)(3)(4) & (5) of Sec21 are complied with. Ii will
appropriate on my part to refer relevant provisions of see. 21 of

the Act applicable to the factin the present case.

e In the present casc i, hand Rcﬂmnal {}ffILer w1
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e

(2} The result of any an’wfjiﬁ-s of a sample of any sewage
or lrade effluent taken under sub-section (1) SFI{JH not be’
admissible in ghd@nne in-any legal proceeding unless I&e
prwmwm of Sub- JFCIEC’HS (3} (4) and {’_S,J are compized
wth L

s
-

(3} Subject to the provisions of sub-sections (4) and (5) ,
when a sample (compesite or otherwise as may be _
warranted by the process used) of any sewage or trade . f/+

effluent is taken for analvsis under sub-section { 1), the !‘?r i ,f— :

person taking the sample shali-

- {a) serveon the person in charge of, or ‘having
control over, the plant or vessel or in occupation
of the place (which person is hereinafter referred
to as the vccupler) or any agent of such accupier,
a notice, then and there in such form as may be
prescribed of his intention o have it so analysed;

(b)  inthe presence of the occupier or his agent,
divide the sample into two parts;

(¢} cause each part to be placed in a consainer-

which shail be marked and sealed aid shall also T

be signed.  both by the person taking the m;*zpie
and the occa»pzer or his agent;

(d) send one container forthwith,-

() inacase where .mc‘r samiple is laken from
any area sitatéd in o Union territory, lo the
laboratory established or reco gnised by the
Centrel Board under  Sec. 16 and.:

ﬂnﬁri ; :

s

L

Rk i




i
{if}  inany other case, to the laboratory

established or recognised by the State Board
under Sec. 17;

(¢) on the request of the occupier or his agens,

send the second container-

(i} inacase wheve siich sample is taken from. .
: any area situated in @ Union territory, 1o

the labaratory 'esrabﬁsl?ﬁea’ or specified
under sub- section (1 of Sec. 3y and

(i) inany {}Iher'mﬂ:@, to the laboratory
established or wecgwﬁ under ::ub .3&(2%0?1-
(1) of Sec S

(4) . When a sample of any sewage or trade effluent is
" raken for analysis under sub-section (1) and the person
taking the sample Serves on the occupier or his agent, a4
__ notice under Cl(a) of sub-section (3) and the occ: pler.or
: hzs agenr wdiﬁdiy absents himself, then,- -

"{'.ci} the mmp!e 5o taken. Jhéf! be: ;_:riar:ed ina

container “which shall be marked and sealed
and shall also be signed by the person taking.
the sample and the same shall'be sent forthwith
by such person for analysis to the laboratory

referred to in sub-clause (i) or sub-clause (ii),

as the case may be, of Cl{e} of sub-section { %}

and such person shall :'r{fm'm?‘.rhé Croverminent
analvst anpninted under .?££b~;€c‘.ffc:rrf I}-or sub-
s&ﬂ;’wz-(z’j, as the casemay be, of Sec.53; m .
wareing gbout the willful absence af the
occupier or his dgent ﬂr‘.ﬂ"

LA

i
o R .a__—.z
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'|"'|

(B}  the cost incurredin getting such sample
anmysed shall be pa}sabfe by the gccupier or
his-agent and in case of default of such
payment, the same shall be recoverable from
the accupler or his agent, as the case may be,
as an arrear of land revenue or of pxbhc
demuand: - et

Provided that no such recovery shall be made.
uniess the occupier or, as the case miay be his
agent has been given a reasonable
apportinity of being heard in the matter.
(5) When asample of any sewage or frade effluent is
taken for analysis under sub-section (1) and rfw person

taking the sample serves on the occupier or his QEEALA SRLN e
i PR

notice under CI. (a) of sub-section (3) and the occupier or e

his agent who is presentat the time gf taking the samiple

does H{J“ mahza reques t for-dividing the s mple fnto two
partsas provided ii CL{b) of sub-section (3), then the

sample so taken shall be placed in o container which shall

be marked and sealed and shall also be sigined by the

person taking the sample and the same shall be sent

forthwith by such person for analysis to the laboratory
referred (o in sub-clouse ( 1) or sub-clause (i) ds the' case:

- may be, of Cl{d) of sub-section (3)

Much stress have been for ot drawn sample in two

paits as prescrbed in clause (a) of sub. sec.(3) of Sec. 21 and not
servmg notice upon accused no.2, a Chief Officer ,of accused no.

I-would like to state that a notice filed on record cleariy.—

L

2%}

FRsTRE

TR

H-"-\.
i Ay

e
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e 1_3? e

indicates that satne was served in the office of council and

accused's employes, sanitary inspeclor, was present at the time of - -

taking sample. Ld. advocate Sadekar: brought my attention to

z

clause (b) of sub sec.(3) of Sec. 21 and submitted that it was
necessary on the part of council o divide the sample into two

parts, However, the sample was collected only ia one part and

ofaceused.to-get analyze the said sample from the Laboratory

“established under __sﬁi_i sec.(#) of Sec.2L.

17 The panchanama, Exh.26, clearly indicates that there

--------------- “peas 1o rm;ﬁcét * made by the r.épr{:séntat_ivﬁ of agcust no.
lpresent at the hme of sanﬁpﬁe to divide the sample in two parts
and therefore, sample was taken only in one part. It is pertinent
to note that there is also specific note in the panchanama before
Si_g;t]j 1l gﬂ}r repieseritative: of ﬂﬁcuse_d .’51;:;_.1 that the érrocegiura-and

confents made therein ate true to their knowledge. The

represeniative of the council who signed-a panchanama is

-

sanitary:inspector oi the couricil. Therefore, it did not appeal to

my miad that person holding a post of sanitary inspector without

: reading the panchanama or the report, and understanding the

PV

sent to Laboratery for analysis, hence deprived a valuéb1¢ right

W

o
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consequences of it would sign it.l T!h?.i‘éfﬂre, iﬁ EL'}:Y'_- ﬁﬁnﬁ:}i&_
judgment the complianee is pm]_}.:.':ljﬁ}.’_ made: : :
s
IR Both p.w.l Waghmare and evidence of pw. 2
Kerlikar testified that in presence Gf:mprﬂs@tam’e .r:rf ‘accused
n0.1 after rinsed a bucket J'.n -nalla a watta;‘ was poured ina can

and care was taken that there shounld not bt:: any bubble anrj the?m

tﬁ?h

it was tightly closed and sealed and. a sl-gnntum of rapresentatma_ __f‘ % :

of council present at the fime of colle cting smrplc {::btamec] on : o
; : A LT
tageed label. I would like to stale that this version of bc}t}"\\q )

witnesses has nol been stiengly not challenged . Thus, =

compliance of Sub Clause (b) of Subiseet 0l as mnde.
¢ S It has been vehemently argued by Ld. ;r’-’\;dv-. Shri
Sadekar that there'is no any evidence to show that acauséd_t}n 3 m. = o3
a duly appointed agent or the representative council to _r\;cmain
i e
__present at the time af collecting law sample. He also -‘-r’f:h{;‘-m{ir.}.i‘l}’ ST s
submitted that the compliance of clause (a) :of’Sub'S{;c;(E} of See. . £
21 of the Act of serving a notice about intention of ﬁg]lééting it E
sampie.w'aa not properly m_ade,l He “has much stm'sscd:'upon a | KE
phrase ** Then and There” He submitted that the Aet manded : j
-k

LT Y



- that .a notice of interition to collect sample is to be served “on the

present case notices were seives in the office of the councils. A -

15 =

st from where 'sampIa were is to be collected. Whereas, in the .

‘panchanama Exh. 26 redd with evidence of p.w.1 W-a'ghm'are and

“collected the sample. The ‘span between  issuing nc}tlcp and

p.w.2 Kerlikar very much specific to'state that a notices were
served to a sanitary inspector in the office of the council.
However, it further clearly speak that a clear intention were given

from where sample is to be collected and thereafier both

witnesses along with ssnitary inspector went on the SIJC-[ and -

x

iy

collecting  the evidence ﬂaﬂ'-';;}t: from the Si:lD; if taken . mto

Y

- consider htmn n 1y I'mmL}u judgment it would not Hldf:ic much

dlrfﬂiul'il:ﬂ for not serving Iiu, nolice on the spot Wh@f.ﬁ sampie
was collected. I do not also feupd substance in the argument of
defence that senitary ins;nc:_q;Em' , aceused o3 was not a

represeniative appointed by Council. On consideration of

¢

provision of Mzharas htra Miiﬂ’iﬂi pal Caﬂnﬂi}s, Viilaac-l?a;ithavat.--'

and Industrial ’i{}wmf}m &ct 1955 H u.mafi:cl wfencu as to

Municipal Council Act”) in resp{,ci of dlltl"ﬂ C'f samt,ary

/f A

mspector , there would be no hurdle fo SEI}' that he g

representative .or council, It is also vehemently submitted that

e’
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complainant ought to have examined sam’taljy imp.cctqr faccused

no.3} fo show that he was representativé or the” agﬁnt of tI

council. I ".rould like to. state that complainant filed a a prosecution
even against accused no. j ‘However he was discha;'.gcd-uz'sac,,
245 of CR.P.C. In such circumstances, in my hurnble Judgment

accused was also having oppertunity to examine him to show that

he was not an agent of accused council. ; i
20, Ld. ,’a,rjv Skl Sa akar has ﬂsc w:ﬁamcnriy subrmtte&

that c{}mphmﬂn{ failed to produce a can in which sample was

taken or a record 1o show that a can was taken by him f::'mhnlthe.

e store. P.W.2 Kerlikar {estified in the cross that he was carrying”

10 plastic cans to {:(:;Ilcct sample, by taking it from sltr_m;a '
department. The said store room is in a contro} of a Board. In my
humble judgment non production of can orits: d{}cumenis would

b

not fatal to the complainant's case because neitne:r the Act_nor
""""""""""""" tules made thersunder prescribes such prm‘;smn to produce one
of the part of the-sample whereas a cogent reading of sub Se. (3}

of sec.21 and sub sec. (3) of see. 71 of the act, it makes very Liem

that in case, there is no request of agent or occupier then a

sample has fo be collected in single container, which’ Laqmrcd t@- L

L)
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be forwarded to a laboratory as mentioned in 5ub xitl:{ﬁi] of the

sec. 21 of the Act

Ly
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21.

submitted that  complainant hag to prove hm c?::c Lc.,}rr::-nci

reasonable riﬂub[ It.is vehemently euhrmtted that comglammt

faﬂed to show that the sPDt from where sample was coifa»ted is.

o

mihm tha "HH;L’HLUGFI et counmi dn{l l!iﬂlbf@lﬂ thc.n:har‘m‘e.can :

'\.pJL
B T

not be placed t!pt}ﬂ analysis rc'}':’aé:jrt' EJ_;‘ILET} -";E-wquld li?ﬁi?;'_m's-.tatf:

mat a oral as well as. documentary evidence sufficient to conciude

ihat at the time of taking sampimg the 9gc11t of- GﬁLU}_J!ﬂI‘ R

Accused no. | councﬂ was present. He 15 notonly a empl{}_}?‘ﬁ& Df

councd but holding a charge of sanitaty inspector of council. Tn

‘& notice of jmmiion to collect sample Exh.25 served upon

council and the same. person remamad _present at Eha tlHlE‘- 01"

council which is d‘éll}’ amkmw]&dg:d bv qamtary mspa,cwr of

sampling , ihmgh 3 specgfc spot of sampl:ng is m@nﬁmed Emv{,' '

not raised any objection. It is putiﬁﬁﬂ[ 1o nu[e th&t aven 4

accused no.2 who then admittedly a Chief Officer of thc comcrl

though examined himself has aisa nol dtnicd this fact on path,

that the spot is not within jurisdiction of his council, Therefore,



18

in my humble judgment & theory placed by defence to doubt

case of complainant about spot of taking sample is devoid of

siibstance.

22, It has [_‘.‘_IritC-III?IISD argued that the spot @f_hsamplin_g is

very closed to creek and therefore, a pmsximxty of pc:rllutpw tI 16

water during hlc,h tgdb hy back ‘water can not over }:uled

therefore on' the: basis of Smﬂplznﬂ it:can not be held that the

watter 1s polluted due 0 the drainage flow from analla. It i) :

4

further submitted that the water taken is not starting point of

z . o : S o e S i
nalla and there is no evidence of its starting point of said Nalla !

and therefore council can not be held responsible even if water is

found to be polluted. Ld. Adv. For complainant has submitted

—that there is no possibility of polluting the water during high

tide. Defence succeed to bring possibility of polluting water

due to high tide back water, in a cr0$3~¢;-:amj1mficrn of

complainant's witnesses. It is a case of cumpiamaﬂt that“th{, °

Nalla from which water was taken for samplr;. meet o ‘msm

'I.

Creek.. Thus, (here is a continde flow: of water.. --T_i_lis

cirgumstances is taken into consideration, in- abscm;c-af any

suggestion that * the sample was taken 1mmednt\,lx o dmmg

(LG TRk S e ik

AL Bk b 3

P
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short span of period after high tide |, T do not found merit in the
argument of defence that the wafer collected for samaple may be

polluted due to high tide.

iR A report of J?oard A;mlys:, Exh. 2‘? speaks that a

" Board ufsu: 33-A 6F Ehc: Arf and further contravented sec. 24 of

'\

the Act. InresultI answes pcmt_ no. 1 & 2 in the a’ffirmative’.

=

POINT.NO. 3 -

24, _ The question now crop for determination is, who 1s

: : - - .. 1 . :\.. 2 ' i ; i
_ Iesponsible for such cen[raventmn. Accused nG.E- a8 .0 “of

M

furthermore dﬂul complamnant d;{idi}uLd wrdencu befure ciﬂrge;,

.\

a -::ﬂarga is also framed against hfm for the @ﬂ"cpce a:r:}mmittr*d by

him as he was then ‘head of the department’. Before proceeding

further, to consider rival submissions of the parties it would

appropriate o refer Sec. 48 of the Act

sample exceeds prc.swbr_,d parameters and Lhus it poﬂut&d-
'_ —water—TFherefore— 111—»1:::% mf trf:rfmgo g drscussmn I Imki that :

accused no.1 council fiad” failed to comply Guf;ctm-x gwen by the

council is amayed as an “LCLISE;LJ{ in the cumrlamt and




e
i

“Where an offence under this Act has been
committed by any Department of Government, the Head of the
Depczrm_iém shall be deemed to be guilty of the gffence gnd shall
be liable to be proceeded against and punished accordingly :

Provided that mrhz‘;‘zg«.cenmf}zed in this section shall
render such Head of the Department liable fo any puni&hm:g_ent i
he proves that the offence was committed without his knowledge
or that he exercised all due diligence to prevent the 'cr}mmissionl

3 o 1 r‘d::‘""L ’\F'I -
of such offences. " : 2 L
B .,'mr'.: o ;_
B | s -
25 Ld. Adv.Shi Sadckar vebemently submitted that ™ A 3
. = s W
accused no.lcouncil is no way concern with the development of - - il
council and therefore it is sole responsibility about maintenance
~of -sewagze and to install effluent (reatment plant by a special®
- planning authority. In support his contention he bas referred sec.
40 & 113 of Maharashtrs Regional Town Flanning Act,1966 By

( here-in-after referred as to MRTP Act) Moreover, he has also
placed on record a draft g:rlﬁn of 1998 1977 & 2001 prepared by - .-
CIDCC - Pee contrz Ld. Adv.Shri Jethani si:ab?nittz_d that even
after apéuin[m’en[' of special planning authorily a : statutory
obligatory cast upon its council and its C.0. (o maintain dizinage
and environmental aspect as well as to install ETP. In Suplgljl{:rri

of his submission, he has referred a Pramble of Developiment

e
=7
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Control Regularion, ’P,G'ﬂ | for V Vasai Virar Sub Rctfmn and annexe.
thereto. Defence Ld. counsel Shr Sadﬂz{ar has also ref@rred the: ..

said r{,r:rulaum and submitted that it is still a dutj of spec;ai e

pIannmg authority ie. (IDFD and therefore council can not be

held res; J{)HSJ.DIE for non msfallaium of E-TP. and for: cause any

e

poliutmn throu 1gh W’i[ul 1in nalla.

1

26.  Secd9 of the Municipal Council Act laid downs

mmes and function of the council whlf‘,l are n -form of

Ohflbﬁter}’ ‘md discretionary. Those duties are ﬁKh-ElﬂSE:EVCI}’ /

specified in sub-section(?) and (3) of sec. 49 of the MLmCipaI
Couneil Act. One of such sb_ligatary duty is prot_r;}c;_:_t-ipn;._qfi_ﬂ_m

s
‘w;rcmmrt m:wtwcm*g, diEE‘l’:Hg , mauniaining drains, SEWers,

.

T diaimage WOk, sewage wmlxs and . obtaining a supply or

additional supply of water proper proper and sufficient for -

preventing danger to the health of the in habitants from the Act

insufficiently or unwholesormeness of existing SU-I}P-{};M"WIH:H

F

such suppl;.f or additional 5,1191}1‘«; can he c}btaln at Leasm}able cOost.
Lhap Cr XHT of the Municipal Council Act in IES;}GG{]VL oj
d;mraagb sub sec-| of Sec.200 of the ?\Iumupal € nuuczi ALE state. "

that drain SSeWErs. Walern CIGSES guﬂu‘-ﬂ wjthin-tha muﬂicfpg} Ares




3y
232

E

shall be under survey and ::(3;1111'{::! ‘'of the coungil. Th'r:.ref@rf:':, ifall
the relevant provisions of the Municipal Council Actin'respeﬁtﬁ}f
disposal of effluent and sewage , it makes clear that it is the
ceﬁncil who .11':15 o dischargg 1[3 obligatory duties _L_.,ngardé
public. Whereas fjhap‘rer XII of the Mumnicipal Council Act
states (he provisions about cdnt.i'ol QVEr ii:ruil.dings in relation to

permission refusal ete.

27 It is not disputed that after the notification in the year

Wi, CIDCO s appointed  as a Special PlanningAuthority
wsee. 40 (E)(b) of MLRT.P. Act for Vasai-Virar sub region. A |
draft plans referied makes very clear that said - CIDCO was ;.'

‘appointed for purpose of planning and developing said sluﬁ

region as it was not physible for the council to provide a : .
amenities to public in 1-51'_!35& sector.. Much siress has been given

by Ld. Adv.Shri Sadekar in 1'¢5[§{¢{:t of sub sec (5) of Sec. 113 of

------- METP Act. Sub sec, (3) of Sec.113 states that GI';IIGOI}SEHHHDII of 5 £
development authority the local authority functioning 'ﬁ;*ithi_q the
areas, immediately ceased to exercise the powers and forms t!n, :
functions and duties which said -dé-velépment authority is X\ --
competent (o exercise  and ;}clft}ﬁn under MRTP Act. 3 i.,q



;f : i :
il Admittedly, the C‘IDL@ is app@mtcd as a SI}ec:J;aI Planmnﬂ

Authority u/sec. 113 {::-f-'h} of the: RIT{TP Act. Sub sec.(7) ﬁf Sec.2
of the MRTP firt defines dmcinpment Itspea:cs specif caﬂy in
respect of baj Idmg relatedto its construction, changc,;. , LIECHOH1 '
reclamation | and for il...--iilj’{}‘:li,..ﬂ.ﬂfj sub division of ?él‘i}’ lan
Therefore, considering the. demutmn of sub sec. 2(?) in context
with sub sec. 3(A) @f See.113 and sub sec. (5) of Sec.113 of [he.

"dR I'P Act I donot f nund iorce m the submission of defenr:a_thﬂt'

all the rghts and liabilities in respect of maintainin drainage,
gl _ ge,

sewrage and related aspects ceased By viﬁtué__sub s‘ec,,_._{ij r::f S.ec.
113 of MRTP Act, what is taken away is ihe power of 3Gc~ai
R : .amhout} to have control on e;ectiop Or re-erection of huai'ftﬂ!'lg *
This s done with a purpose to permit the special 'p11é1u1ii1g
authority designated under MRI'P r;ac_t'fo dﬁvehjp new town in a
plan and systematic matter. Consequently, au Hority w:sted in Ehr_,
local amhmit}f inclusive - mnmcipai counéil under the r-aif:varlt
municipal law is taken aw ay ‘50 4s to’ GuiH"I]E plan de_vr::iéiﬁhéni__
and effect of it s r.:-ni}r' to take ﬂwaja. powers X uf : a'eiatefi tlo
Ert‘;ctic-ﬂ and 1‘e-ea*ecii_0n of Lmilti.intr Lims in mspcct -Df accused
ne.{ municipal council DOWers veatcd with it undﬁr Chapter XII

of the Municipal Council Act are only taken away. ' In this

B

o

T e
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respect reference can be rhade to a Judgment in case BIMA

Office | Premises Co.Opp. Society Vs, Kalamboli :viilagc
Panchayat by Hon'ble High Courts Bombay (Divisional Bench)

reported in AIR 2001 Bombay -83.

28 L.(l._ Adv. For defe;n{.:e -vehemeuti}f_ s:'iabmitted'timt if
the provisions of the Municipal Cmim;ﬂ. Act is .t.ak_&n into
consideration, it is very clear that Chief Officer is not.head' of the
Depajtiment ie. Council but Prasident s the 'head of ithé'

department. Ld Adv,Shri. Sadekar in support of his submission

referred See.58 . & Sec77 of the Municipal Council Act which
speaks about functions of President and  power and duties of
_ Chief Officer respectively. He submitted that it is a President =

—who has over all control not only on council but also supervise

and control the acts of Chief Officer; Percéntra 1d, Advecate for e
- ﬁmﬁplainant submitted that the . Pre:sid_{:nt is elecied l
_representative by the people and therefore he can not s_'ézid L(; be a _!_';.

head of the department’, : E

re' o

29. . Sec58 of the Municipal Council Act deserilicd

functions of the President which is specified in Clause (a) to (e). L\

.:r"n_'}

i
TI i
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Amongst them, President shull watch over ﬁnancml and

Cxeculive of the counecil and also’ t{:r exercise to s;zpvrvision and -#

_."

control over the acts and proceeding of Chief Qff icer c;f iha g

Council if the matter 01‘ ermﬁvc officer and a matters 'ej_f :
concerning ‘the accounts :an:ﬂ record conn‘eﬂ. Sub Seer Cloat,
sub.sec.77 states that _C[]!Lf Officer SlejBCt to thc LGHU’OI
directions and supervision of the President sup»rvmﬂd the:
.ﬁ'_n ancial and executive admnmrrat;ma of the cmmcﬂ and ﬁ?[ﬁruse
such’ powc:; and such {:[T.IDLS and function as may be, mnﬁrmed

and imposed upon him of ;ﬁ]atted to him by order the Mﬁnicipal :

~ Council Act. N{)_d;ﬁubL on cogent reading of see, 38 with 'S‘en.

-

77 it appears to be tﬂm Pmsu_a,nt is having surﬂcrvxsm. ‘*nd
'-.

' r:ontml over tha, Chief Off {,m However, itis to be nr:rtc.d Lhat rhe.

said .’:?1,1*}{?1"';‘_-533{}}‘. and contral is c:—uly O in respect of matters of

executive administration and concernin & the accounts and tecord

of the mtmcﬂ.

30. Ld. Advocate for defencee bmught My altention to
admission of Shi Bipinchandra Gandh R e Gandm'
asserted that as per the divection of High Cgurfr hjgh power

commiftde wis apooinfed. un der the t;'fmi;t‘mansh_ip of Chief
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sceretary of GGoverniment of Maharashtra, h@n 9/4/2009 in the
mecting a decision was taken that as-Cl’DC:G a special planning
authority; has 10 take steps for disposal of effluent. :Lr_;i_, Ad"vShn

Sadekar relying his testimony submilted that it makes very clear

that council is not responsible for installation of ETP. In view of

my forgoing discussion that CIDCO a special planning authority
conslituted ufsec. 113 (3A) of MRT.P. Act is empower only in
respect of developmen l'--a;nf building and plan. Therefore, Idonot

found substance on mexit i the arguiment advanced by defence .

g The whole scheme of Municipal Council Act speaks

that itis governed by three tyre system. The member of council -

are elected  representative, elects a  President amongst

themselves. A Chief Officer along with other officers are

appointed  to contral the administration and implement the

scheme. Whereas, a director of Municipal Administration and

~Collectors are given the powers in respect of somé of the acts by

be perferm under the Municipal Council Act. The necessit y link
between policy making and administration is by council or
number of committes  established and , a Chief Officer . The

President . having a control and supervision over execulive

o
5
P O
-
-
o
e
4
I
-
:I}
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adminisiration .  The act of executive “1dnunrstratmn !:a} person

is to manage alllhDrii} ar Grghnxmuon and to conduct office ﬁ:n

/

._dcsrgn cxuutm;ﬂ of policies and the duties  stated by f:ha Act ol

Womwer Sub Sec. (IA) of Sec.77 of Mahdlaah{m Mun.!.mpdl

Conneil Act cast dusy upon Chief Officer of every councﬂ cr A

. / -

class of municipal area to place before a council & report of status

environment du ring thai year July 31 of every. year with -'rcsmct
_c~f last preceding yaaf :;-::wcrin-g such niatiers. Thohgh sec. 58
of ‘the Municipal Cmmcﬂ Act ernpf}wer a President to r::onirol
and supervise over executive admum-stratron to he paﬂ(}nn by /

Chief Officer, he bein, g a u:,lf:cied mprasmt?twc Gf a CGLHC]i he

can not he‘ld to be. “head of the department” of the Gavemmcm

Therefore, the over all bChf:HlC of the Mu*nmpd Caunml ’md the

power with Chief Officer {0 exercise supervision and control over

the act and pmceﬁdmv of all officers and servant of the council,

he is a “head of the d&pat‘fjmnt” i-as contemplated ;L’Scc. 48 of

the A als

_under the Act has been commitled by any department of .

52 See, 48 of the said Act, state that where as offence. .

S

Govﬂi-ﬁ.mam, the head of the depattment shall pe deerned to be



——examined on oath. A sum and substance of his oral evidence is ~

23

guilty of offence. The word”shall be deamed (¢ be” creates a

legal fiction. Therefore, now burden shift upon the “head of the
depattmient” i.e; Accused no.2 to prove that be did not commit the

offence. He can prove the same fact or rebut allwamn h:,r

hrmgmu on record cither tnrmwh the evidence lead i::r}r th&

complainant or by his own oral or c‘lacumeutary rt:vfdi_‘_:ﬂ@t: that the

said act constituting an offence was committed by him without

knowledge or that he exercised due dilizence to prevent the

commission of such offence.
33 It i pertinent to note that accused no.2 himself has

that council is net responsible for the act or omission done

under the Act and it is a CIDCO who has. to performe. his duty
for development of the council and hence as ca'im_cil.is not

responsible , he is not responsible. However, he has ot atatad

il

on oath that the act amounting to a effence under the Act Wwas

without his knowledge and he tried 1o picvent by due diligence.

MNeedless to say that in a Criminai Proceeding it is prosecution |

o prove the case against accused beyond reasonable doubt,

However, consideting the provison w/sec. 48 when complamnant -

o
=
i

i



29
succeed to prove that the offence committed by thc Gc&un cil, now

it is a head of the dﬁparimant'i.e, in the present case, aceused no.

2, then chief officer of thc commd ‘has to tebut the ailﬁgatmn.__

However, accossd la? not succeeded to lmug an}f iota ::ri

material on  record .Exthar ihmugh CrOss- t:mmmatmu :}f

- complainant and it's s witnesses that e had. tahﬁn due dﬂlgeme (o
“ prevent the offence. .. Moreover, he has not testified on oath
-« about the steps taken to prevent the” offence. After receipt of

directions wisee. 33 A of the Act from the Board, there is no

‘material Lo show that accused ro.2 as.a Chief Oﬂ'lt,m ‘has placad

the same before the commitises or council have ma_de.any

atb::mpt to-get exeeuted- the directions by obtammg a pmpmsal'

throvgf CIDCO as it is claimed that CIDCo is.the aaﬂmut}f to

prepare development plan.

34, It has been hrought on record ﬁram DW2 Amu'

Nirbhavane, a executive an“mum of J’.\aemlashara Ieewn

Pradhikaran thar. m install TP 2 basic Lequuemem Gf watu:

supply is 135 it. per person per duw HGWCV@p due to non S”PPI}“:'! m

of water if was not pobIa fo council to start ETP, I‘Iﬂwgv.cr,

Ahere is no evidence: either of accused himself or D.W‘.—Z--ﬁmn

e e
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Limt at any lime coumll have made dpmand of water snpplj,r at
the rate s of 135 li: per person for mstalla[mn of EIP One of the
obligatory duty of the council as enumerated w/sec.49 (2)(jis to S
obtain '?dditional supply of water for preventive danger to the
hca;tn of the inhabitant for insufficiency or unwholascrmt;ﬂesp of
existing water supply. Im,refmﬁ:, if the evidence: dﬂ‘ldct..d by
defence is taken into consideration , there is no any whisper to
conclude that accused no.2 was .IIEIG"[ aware about the flow .df"_-'_'
.poiluttd water through naﬂé. within the jurisdiction of his council

which micots to Vasai Creck and he had ever taken any steps for

submitting the proposal to.install ETP.

25 Therefore, in view of my forgoing discussion i_Ea HEL

result can be drawn (hat ti.m.c couneil has cémmitre’d the breach

wisec. 24 of the Act ‘and 33{1 of the Act. It has not_-ﬁ_is;:nméd fact
that since July 2009 accused no.l council amalg_ama{éli' w.ithin,

the larger urban area to perform a corporatios by name Munioi};al" p L e 3
corporation of City of Vasai Virar. However, even after ceasing

the status of ‘ccﬁncii' by accused no. | oi- otherwise if stiﬂ -it is in

existence it would have made no difference becauéc ir; view of e N

sec. 48 , a lezal fiction creates that only head of Lhe department



admonition they be released.

LR

held guilty for the offence and therefore, accused no.2 asa head
of the department s held guilty for such contravention and . -
therefofe he is liable for conviction w/sec. 41(2) and 43 of the

Act.

-

36, ‘Therefore, in view of my forgoing discussion, a
conviction w/sce.41(2) nw.s. 33A and Sec. 43 rvs. 24 of the
Water (Prevention & Control of Pollution) Act,” 1974 'cc::m_'i'ctian

to accused is une'séapabic. Hence; I take pause to hear the /

<

i
accused on the point of séntence. ; i

Ll T v el

3. Heard accused -on the point of senfence. ‘Accused.’. -

submitted that as an officer of council they have perform their
best to discharge duties. And therefore they be released on

admonison.

£ Lo
g
=

38: Ld.Adv. for accused Shri Surve has submitted that . -
. G it ! g : =+
accused ro. 2 is Government officer and therefore, dn offence is.

purely lechnical and only because during the said period: they!

werte holding the said post, can not be punished severely and on '
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i

39. Ld. Adv. Jor the complainant Sho Jethani has

submitted that as per the provision of law accused be dealt with.

40. I have given'the anxious consideration to' submission

of both parhes. Pollution of river, stream | creek efc. has

x X

copsiderable importance which ultimately ealls for environment

aspect. Council is duty bound to make environment quality and

shall concern for it as ultimately it harm not only to human
being but living beings on ea:x'th. IT_h_t_ir&fqm considering ’éeé;;e:\___
and object of the law behind implementation of the Act, is taken 63
ato .{':n.nsidm'afimj, lenient view is not acceplable, Mo_rcmm_“,as _:_"
the Act prescribed minimum’ punishment, even if accused hoigf A

Eharég of Chief Officer, during the said period only, I am unable

to accept subinission of Ld. Adv.ShiiSurve. Considering all

these aspects, [ proceed to pass following order.

: ORDER:
i.. Accused no2 ;s hereby convicted of the
offence punishable u#a_r.—‘_:c.?fi!_{?,} FAV S0 3394 ar;:j
Secdirws 24 and r.w.s.48 of the Watcr{_{?rﬁvemi_oﬁ

& Control of Pollution) Act, 1974 (Wiﬁa Act No.53

; IR = Gy
of 1988)(Vide Sec. 248(2) of CrP.C. ), o 428

LA
Eo

ﬁ} "-.Lf..&-f 5‘-M?.-/r’€;~‘£_\/' mdd [ J_{bU\rM o

e

SR

T e T i i
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e . 33 T e,
P It .'Au.cnsed 10.2 is hereby ‘ordered to suffer R I For
Two Years and 1o pay fine of Rs.1000/-(Rs. Om:
Thousand Only), Lfd to suffer further RI for Dnc
month, _
55 Bail borids of the accused stands -cancelec/i._ =

q}%\ - 4, " Copyof Judgment be p’mﬁdcd to a{:cusc&f

i _*';{. ,L.:-il- - free of cost.

7 & “}ﬁi

4
2HL
Thane ~ (S:M. Bh{}gﬂ :
ate - 03/03/2010 Chief Judicial Magistrate Thane
Bizg palg
s J000 v (O . -
gt
.-/,m.-.. L i : -
D “Reh, 53 03/7210
B3 M Const, Thasr -
2 L@P’\\
%Zﬁ_.i?ﬁ“
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