MAHARASHTRA POLLUTION CONTROL BOARD
POLICY AND LAW DIVISION

Sub: Before the National Environment Appellate Authority
New Delhi , Appeal No.15/2009
Stalin Dayanand, Bhandup, Mumbai
VE
Ministry of Environment and Forests, Gowt. of India.

Shri Stalin Dayanand, resident of B-401, Lata Park Friends Colony, Bhandup
Village, Mumbai-42 have filed Appeal No.15/2009 against the Ministry of
Envionment & Forests, Gowt. of India against the order No.10-10/2007-1A-11,
dtd.17/3/2009 of Respondent No.1 {MoEF, Gol) granting Environment Clearance for
the development of Sanitary Landfill and waste composting unit at Kanjur, Mumbai by
Municipal Corporation of Greater Mumbai.

Hon'ble National Environment Appellate Authority, New Delhi has dismissed
the said appeal vide order dtd 12/02/2009, as the proposed site is outside the CRZ
and in view of the directions of Hon'ble Supreme Court for using the said site for
dumping municipal garbage and the assurance given by the State Gowt. (and
accepted by the Hon'ble High Court) that they would not damage the mangrove, the
Authority finds no reason to interfere with the Environment Clearance issued by the
MoEF, Gol and the appeal is dismissed being devoid of merits and significance,
Hon'ble Authority further directed the MoEF and MCGM, Mumbai ta strictly enforce
all measures to prevent odor and other nuisance.
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2. Nandakumar Waman Pawar
Pawar House, Bhandup V illage,
Mumbai - 400 042,

3. Mangesh Narayan Pawar

Pawar House, Bhandup Village, ; .

Mumbai — 4({) 043 A s APPELLANTS
AND:

1. * Ministry of Environment and Forests,
Through the Secretar ¥,
Par _yr.}v.;uﬂll i} Jl"n"-_&!'l._.
- C.G.O Complex, Lodhi Road,
New Delhi — 110 003

2. Municipal Corporation of Greater Murnbai
Through the Commissioner,
- Mahapalika Marg,
M.imum —4I”-"'SI I:IG'I : X RESPONDENTS

s ounsel for Appe]ianf {h} : Shri Ritwick Dulta, Advocate
] Shri Rahul Chouhdary, Advocate

2 ﬂlll't':.tf for Rcspandent{s}

Respondent No. HMDI Fy 1 Shri E Thirunavukkarasuy,
Dy. Director, MoEF,
Shri Bipin Rakesh, LA, MoEF



Respondent No, 2 1 | : Shri M.M Jayakar, Advocate
(Municipal Corporation of GM) Shri Anand Sukumaran, Adv.
' A " Shri Ashwin Shete, Advocate
Shri J. Muzaffar, Advocate

ORDER

This is an ﬁppeaf preferred under section 11(1) of the National Environment
Appellate Authority Act, 1997 against order No, ]{J—lﬁf”UD?—I%—IH dated 17.03.2009 of
Re.spondent-f. {“vﬁmsrry of Environment and Forests) granting *Environmental
Clearance’ (EC) | for the development of Sanitary Landfili and waste composting unit
at Kanjur T\e’Iumbal by Municipal Corporation of Greater Mumbm M'ihapahka Marg,
Mumbai - 400 001,

3 The F‘;p}.‘.l{‘.ﬂi was preferred on the 38" day from the date of issue of EC before the
National Environment Appellate Authority with a separate affidavit for condonation for
delay. The Authority condoned (e delay after hearing the parties on 09-09-2009 and
dirzcted the Respondents to file reply to the Appeal and Appellants to file the r*‘mmdcr
to f,hc reply and listed the maltter for h-:,czrmg on merit on 30™ IulE, 2009. When heard on
the said date, the munm for the Appellants requested one week’ s time to file the
rejoinder and dcm]d'-mh the Authority adjourned the heari: ng of the Appeal to 18"
August, 2009, 1]¢ ”’~EW'1' on the said date, the Counsel for s’\ppeﬂams, being busy with
CEC, requested ffnr t‘urﬂm adjournment till 25™ August, 2009, The case was taken up
for hearing on 25' ﬂmguxl, 2009 and the Appellants have filed their rejoinder but in view
of 111@:» cham_cs. n he cmnamunon of NEAA bench, ths case was adjourned to
1 ”\eptember EGUE? al 230 PM.  The case was heard on 11.05.2009, 30.09.2009,
27.10.2009 and f"mct][} r.:m 21.12.2009. The Authority rescrved the orders on 21.12.2009

by directing the parties to file their writicn submission by 11" January, 2010.
| gthe p = y 11% January,
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GROUNDS OF APPEAL AND PRAYER

The ﬁfypell&mé have adduced the following grounds in support of their Appeal:-

0]

(it)

- e

(v)

HEHNT AP PEL_,‘_.q ?{-‘. : |

: The Ministry of Environment and Forests (MOEF) has not taken

cegﬁiz&ncc of the fa;t that the Kanjur Mmé site 1s covered with
mangroves and should thus be considered as CRZ- 1 Category. No garbage
dumpiﬁg 1s permissible in any r:,rlJ the categorics of the CRZs(Coastal

chulat:ir:rﬂ Zone);

MOLF has not taken cognizance of the fact that Kanjur Marg site is a

‘Protected Forest’ area notified by the Government of Maharashra

:pui*sua'nt to the order of Bombay High Court for the protection of

MANgTOVes;

' lempinlg of parbage at Kanjur marg will cause great inconvenience and

hardship to the local residents of Kanjur and Bhandup village on account

of bad odour and traffic problem due to thousands of garbage trucks

'moving in the vicinity;

[l is infair and illegal to close a dumping ground to benefit a builder and
dump the garbage in another pristing neighborhood. Bombay Municipal
Corporation and Maharashtra Government have colluded to enable big

builder to grab the existing site for commercial exploitation;

Kanjur Marg is also on the landing path of the aircrafts at Bombay airport

and will cause bird hit to the airerafts;

Hon’ble Supreme Court was wrongly informed that the Kanjur Marg site

is not covered by CRZ while the sitc was earlier used for salt pans and is

now covered with mangroves; and
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{(vii) | l"or selecii-:m of new site, Burman Committee 5 recemmendatmnﬁ have not
been mmphed with as mandated b} the Suprcmr: Court. The Kanjur site

docs not meet the requirement of Burman Committee’s recommendations,

3.2 Basecon the above grounds, the Appellants have prayed for:

(a). Cancelling the environment clearance of MOEF for setting the sanitary

landfill and waste composting unit;

(b) | staying ‘EC granted for development of sanitary landfill and waste

- composting unit at Kanjur, Murmbai; and
i P

{c) paésing any further order w}uch the Authority deems fit in the

:El[GU"l“-ZT."l[ICE‘% of the case.

4. Counsel for Respondent-2 has denied and questioned the contentions of Appellants

as follows:-

-.

That the Kanjur f:..ugb project was submitted to MOEF for granting EC by
Munic ]'["d] menra’tmn Greater Mumbai(MCGM) in September 2007 [or selting-
up i}leD%d ﬁaaic precessing and disposal facility over an extent of 14177 ha
The ETA report submitted clearly indicated 52 ha. (out of 141.77 ha) falling under
[ZRZuIII. The Expert Appraisal C:Jml nitiee (EAC) set-up -by MOEEF,  after
cxamiﬁing ih:rs:'pr;upom!, divected the MCGM to first obtain clearance from
Maharashtra =[.‘.malsl'al" Zone Mmugcfﬁem Authority (MCZMA) under CRZ
notification. ; hccc}rdingrl;;r, the proposal of MCGM was considered and
_recommfnéiad b:}f MCZMA to National Coaslal Zene Management Authority vide
letter da? d 1[}" Decernber, 2007. The proposal thereafter was again considered by
EAC 1n 1Ls m::'ctunsis held on 27, 28 and 29" of Dr:r::embﬁr 2007 and in view of
serious CU]"‘:‘tdi[iE’i faced by MCGM for anv alternate %Ltc asked Maharashtra

Government tD appaoach MOEF to amend CRZ m:mfil::atmn for utilizing the entire
area. However, the proposal of Chief Secretary to Government of Maharashtra to
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4.3

4.4

4.5

this effect \.ws not considered by ['viClEF_ In view of this the MCGM modified its
proposal by ax.clizding the land affected by CRZ notification and submitted the
proposal for 65.96 ha. This was considered by EAC in its meeting on 21% August,
EGGE,_Thé fev'iscd proposal was also presented to MCZMA on September 26",
2008 which recommended the same to MOEF on 28" October, 2008. MOEF has

issued its conditional clearance on 17™ March, 2009.

That the area of 65.96 ha., does not attract CRZ n-:)tif!"mation and none of the
activities broposn:d in the project will be taken up within CRZ area. The project
cvisa £es 1‘:—;cei.pt of mixed waste ahd alter processing, the residues and inerts will
be disp_ased off in a scientific manner in sanitary landfill. Land fill gas collection
and treatment system, storm water drainage systcm,_ leachate -collection and
treatment msium form part of the facility meeting the m'mdatﬂr} requlrementq of

MEW( \“I&H) vacs 2000, issued by MOEF under thc provisions of EP Act, 1986.

That the pr f.gu‘l posc:s no threat to c-:nzi:;tal environment and result in overall

beneficial 11113}.»;:,1 on the micro- cnwmxment of the sita.

g : : o ; :
That the Govemment of Maharashtra has admitted in High Court that this particular

plot was notified as Protected Forest by mistake and the same is being amended

by separate notification. High Court order to this effect is also annexed.

That dumpin f:-f parbaoe will cause no inconvenience fo ]OCdl residents of Kanjur
and Bhandup }'11%'1n°s This is born cut of the fact that during the Public Hearing,
after the Iinrbjfect was explained to public, they were quite satisfied with the
dm’ciovp:nc;nf ?of the project. The project aims at developing a ]ang term
Gumprl:::ht::]sévu'sc.ic:”]tiﬂc solution for solid waste management in Mumbai by
bringing the 3.)-35.;1. International praclices and '-mllike"hihe'r dumping sites of
Mumbati, the :presenl project will take Sars oF et burning, methane
generzﬁicm’gimb&! warming etc. Further the site being quite large, most of the

waste processing will take place more than 500 meters away from residentiai arca

* and since landfili will receive only inert matenal, problems associated with foul
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odour, smn}kc,jﬂi'es, vectors, rodents and environmental nuisance due to flying
refuge will get eliminated. Respondent also narrated several other benefits of the

project.

That the clcrsjui‘ie of earlier dumping site was as per Hon'ble Supreme Court’s
direction in Sﬁcciai leave petition No. 18717 of 2001 which also included
direction to use the present site for dumping, Thus the allegation that it was meant

for benefiting builder is baseless.

That the site _riéj.es. not fall in the landing path of aircrafls. In fact based on full
information o:n?thé site furnished by the MCGM, the Airports Authority of India
has issuad: NDC for the project. Scientific management of waste which include
processing under fully covered sheds will eliminate bird nuisance,

That the Hpﬁ’i.at'e Supreme Courl was informed that the said plot is covered under
CRZ but rjéﬁt tllﬁz CRZ-1. Infact MCGM while applying for clearance deleted area
of 52.5 ha. E.O;’l."_#rl:d under CRZ-1I1. Special leave petition No. 18717 of 2001 bear

testimony to this fact.

‘That the Burman Commiltee report does not stipulate any requirement for the site
selection. Such criteria ‘are covered under MSW(M&IT). Rules,2000 and CPCB
guidfz E_iélas. qu.niths?aﬁding this, several .éffﬂ_fts wcré made, as per the directicn
of Hon'ble Sl@p:.rﬁ:im Court, to .Ii{éﬂilﬁf}' a.p propriate and suitable land within and
outside mfm!ciipal limits. Three sites outside Mumicipal lirmits viz. Bhayandar,
Anjur viii&@gc ahd Bhiwand; viliagﬂ- and three sites w:it'!lin dMunicipal limits viz,
]}m'wzﬁ]h’fjgaﬁgat? Haryali village/Povai, and Poisar9Kandivali) were examined for
the purpos:e.ban. were not found switable, _}'-'inall}-' at the instance of Hon'ble
Supreme E.ln.ii_rtitha present site measuring 141.77 was allotted to MCGM for

setting up the facility
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4.10  That this site was carlier used as salt pan by Bombay Salt and Chemical Works till

the cx:piry; of :Eté lease in 1999 and abandoned thereafter.

411 That this issue has already been considered by Hon’ble Supreme Court way back
in 2001 and is beyond the jurisdiction of this Authority.

: o
5. Respondent-1, the Ministry of Environment and Forests in their response have

submitted that:-

1) the prﬂjr::c_t involves construction of MSW processing facilit;,_f{ windrow
'_compes:tiri.g for processing 4000 TPD), construction of sanitary landfill
inclﬁdih:g landfill gas collection system, leachate collection and treatment
at K'anj';ur :Marg, Mumbai. The total area for the project is 141.77 hectare,
out ﬂf which 52.5 hectare falls under Coastal Repgulation Zone-Ill and
86.72 hectare 15 free from CRZ. An extent of 20.76 hectare is affected by
111:,mgr.cai‘-*_¢s. and the balance of 65.96 hectare is available for the project

development;

1) Maharashtra State Coastal Zone Management Authority had cleared the
proposal vide their letter dated 10.12.2007 for the entire area of 141,77

' hectare. Public Hearing for the Project was held oin (8.06.2007, and

- 1ii} l-‘rrfm{:é;ﬁl was considered by the EAC for [:ﬂﬁStE.ll Zone, Infrastructure and
Misccil;u‘]emm_ﬁmj ect in ifts mﬁn:.t'ing on 2?-29;’!’ December, 2007 and 21-

g .-";Lug-.mz, 2008 and recommended the pr-.ﬁjcct for the composting in

' -.h::-lsé-fi.in 63.96 hectare {which is outside the CRZ arca) under EiA
N{'n's_izfi-:;z_lr.j{.nh 2006 and CRZ Notification; 1991, And the Ministry has
accorded Covironment Clearance vide letter dated 7% March, 2009 subject

to strict compliance of the terms and conditions.
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The Appéﬂant in his rejoinder has stressed on the fﬂlihwing points:

(i) That the land falls under CRZ-] by virtue of presence of mangrove and its
use as saltpan in the pasi,. The State Government has excluded it from
CRZ-I fraudulently;

(i)  The fact that the area is Protected Forest has been concealed from MoEF

and no clearance has been obtained under Forest Conservation Act 1980;
(ifi) | Most of the people were unaware of Public Heariﬁg;

{iv) "311,mﬁ this facility at this rlacc is violation of Municipal Solid Waste
Manabem\,nt Rules, 2000, (MH‘A Rules) in as much as it is near cluster of
hm_:rltaimn forest ele. Kannamwar Nagar is 150 meters from the proposed

: site. 'lhe site was submerged for 3 days during Mumbai floods nf 26"

July 20()3 And as of 24™ July 2009, the water level was 2 feet b t!n::m the
rai wed porhm As aresult, CUnsl,L ction of this facility will lead to flooding
of 1_51dcnl al areas; and

(v) the rmﬁllﬁut has referred fo non application of mind and norm, reasonis ng of

| ‘*«1(,LMA 1n its reference to MOEF, vide table item-| -Proceedings of 47"
mee ng of MCZMA dated 26" September, 2008 and requested to guash
the FEnvironmental Clearance  quoting the Judgment of Hon'ble High

Court of Delhi passed in Utkarsh Mandal ‘Vs.| Union of India in Writ

i Petition No. 9340 of 2009,

Rcspoudem; 2 submitted that declaration of this area as Protected Forest vide

directions of Hon'ble High Court of Bombay was a mistake committed

I]‘Idd‘v’(‘ﬂ_“!‘l[l} b} including the entire Survey No, 275(CTS No. 657 A} comprising

423, 98 i hectare in the notification without verifying the presence of MAngrove.

This was also brought to the notice of Honble High Court and the Court in their

order dated 29™ Aprit, 2009 observed that it is for the State Government to un-do
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the mistake. However, the Court did not o on the merit as to whether the area

c:fnlaincd maﬁgmvc or not.

7T kst 24"‘ April 2006 in Writ Petition No.3246 of 2004, the Hon’ble High
Court has ameptg,d the promise made by the State Government that no dumping
of carbuge will be carried out in area which supporls mangrove. Further, the
Ministry of Environment and Forests has approved the Coastal Zone Manﬁgﬂment
Plan submuted by the CZMPA of Maharashtra according to which area exceeding
1000 meter squarc will constitute {'_RLI

T2 in thé recent submission of the Respmdentf it is reported that pursuant to the
direction dated 29“‘ Apirl, 2009 of the Hen’hle High Court of Bo*nba}f granting
liberty to 1hr; Respondent-2 to dppmach the State Government for de- -notifying the
said area, the Divisional Cﬂmmmmonu Konkan Division vide Notification dated
29-12-2009 had de-notified 119.91 hectare on the said site at Kanjur Marg

bearing survey No. 275 as protected forest for the vital landfill project.
8. THE ANALYSIS

8.1  The arguments of Appellants and the Respondents were carefully assessed by the
Authority. il is observed that the Hon’ble bupremu Em.rL in its wisdom directed
this 515@ ) ]::n ised for dumpmg municipal waste in lieu of earlier site being
nmr,cml to -’o}* Lhe public of the locality. The only issue now remains open is as to
whether, _LI.L, Mli]lst!‘j' of Environment and Forests has duly observed the
Enviromment Pi'{?iiﬂt‘,tiﬁﬁ laws while issuing its environmental clearance and the

relevant :asue to this effect is whether the area falkin CRZ or not,

8.2.  On the direction of Authority, the Coastal Zone Management Authority of
Maharashtra (MCZMA) has submitted a map showing the status and location of
the nmpo*sr:ﬁ dumping site. According to this map, out of total area of 141.77

heetare, ant ‘extent of 86,72 hectare is frec of CRZ (considering 150m & 50m
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8.2,

offset ﬂ'i}m ﬂm boundary) apd an extent of 20.76 hectare containg sparse
mang:ove Thib sparse mangrove has been deleted from 86.72 hectare and the
remammg? 63, 96 hectare, which is not demarcated as CRZ, is approved for
dumpmg T]us map has the approval of MOEF and is the basis for the Ministry to
grant the ciearance It is true that this land was being used as saltpan but it is alsg
true Ihat m view of requirement of salt production, this cannot afford to_fall in
intertidal ; zoncl

Perusal nf‘ r~1mutes af P meeting of MCZMA thd on 3% November, 2007
reveal that t]1c ‘v‘LﬁM’A, after deliberating the i issue, had recommended to MOEE
the deveiopmmt of sanitary landfil] and wasie Composting unit én the entire
141.77 ]"LCf’lrb The Authority also perused the minutes of the 60™ meeting of
EAC held on 27. 20 December 2007 and g™ meeting on August 21-28" 2003
and found dL:ralh,d examination of the matter by the EAC bv:forr: recommending
the Project for Environment {‘.l&am e sub_;ect to m'ldmr:rns snpulaitr] therein,
One of the conditions was that the revised layout shall be superimposed on the
approved 7 ‘ui P of Greater Mumbai and submitted "o the Ministry with
rccommetvlauc}ns of the Maharashtra Coastal Zone Managemeni Authority,
Following this, MOEF | in its letter oL 1™ August, 2008 had asked the Municipal
Corporation { tu Prepare a revised layout locating new components of the project
duly ﬂ_.tm-:,.rmpmml on the CZMP and submit rhe_ same  affer Oblaining the
approval of MC /'Wx The revised layout cmnprw 12 non-CRZ area of 65. 96
hectare was placed before the MCZMA s its 47" meﬂlmg on 26% September,
2008, The .Addlt[lﬂ'ﬂﬂf Municipal commissioner HMC In.%ide'a bresentation of
VArious a mees Proposed and based on this the MC Z.-'Viz.‘\'c[ecided to forward 1
to %OEI In the I'1f*’1t of this and the fact ihat the entire area of 141.77 heetare
was recommended by the MC ZMA inis 11! meatuw aﬂer due deliberations, not
much anahs:q waa called for from’ Mf‘.{‘»ﬁﬂi and’ thﬂrefort: their minutes dated

26" ‘uepwmh a1, 2{}[]8 of 47" meeting are wamderad adequate.
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84  The *‘i':.uiht.rr.itsf. also went through the focus group Ctlztun&ultatl{)na held at 10
locatmns at the rcs:dentm! area surmundmg the site and fl'[:ll.lﬂd no clear perception
of the cmnmumfv on the proposed project and feels the need for faithful
1rnp]-:mmiatmn -:Jf modern technology to guard agamst the odor, mosquitoes,

flies, msects and rodents nuisance.

= In the ultimaté analysis, it is clear that the pmposed site 1s outside the CRZ and in
view of the dwectmns of Hon’ble Supreme Court for usmcr the said site for dumping
municipal Earhage ahd the assurarice given by the State Government(and accepted by the
High Court) Ehat they” ‘wﬂuld not damage the mangrove, the Authority finds no 1eason to
mterferc with the Environment clearance issued by the Ministry and the appeal is
dlSIIHSSEd being devmd of merits of mgmﬁcancf- It would, however, direct the Ministry
and the Munxmpﬂ Cm poration of Greater Mumbai Lo stru.ti}* enforce all measures to

prevent odor and uther nuisance. No cost

(J.C KALA)
MEMBER
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