IM THE HIBH COURT OF JUDICATURE AT BOMBAY

ZIVIL APPELLATE JURISDITTION

WRIT PETITION NMD.3%13 OF 1996

Shri G.M. Mohite eoPetitionen
5‘."1".‘5 Ll

Mzharashtra Pollution Control

Board and another « 0 siespondents
Mr.Deshnukh i/b Mr.f.V. Anturkar for ths
Petitioner.

Mr.A.P. Vanarase AGP for the State.

Mr.D.T. Devale for Maharashtra Pollution Control

Epard.
WITH
WRIT PETITION ND.3Z542 0OF 1991
Shri Baburao Dharbaji Wadde .eaPetitioner
Vv/i5.

State of Maharashtra

and anothsr .« Raspondents

Sdveocate for the Petitioner absent.

Mr.A.P. Vanarass AGBP for the State.

Mr.D.T. Devale for Maharashtra Pollution Control
Board.
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WITH

WRIT PETITION MO.3543 OF 1991

shri f.P. Burve swsPatitioner

viSa
tiaharashtra Pollution Centrol
Bnard and anothsan s s s Rezpondents
Mr.Dashmukh i/b Mr.f.V. Anturkar for the
Petitionar.
Mr.A.P. Vanarase ABP for the State.
Mr.D.T. Devale for Maharashtra Pollution Control
Eoard.

WITH
WRIT PETITION ND.117¢ OF 19%1

Shri Vinayak Vishwanathrzo
Shinde and others ...Petitimners

wiS.
Maharashtra Pollution Control
Board and zaznother . s RESpONdents
Mr.Deshmukh i/b Mr.A.V. Anturkar for tha
Petitioners.
Mr.A.P. Vanarase AGP for thas Btate.

Mr.D.T. Devale for Maharashtrz Pollution Control

Bpard.



WITH

WRIT PETITION MI.3E234 OF 1992

Ehri G.N. Mohite

and others eaPRtitioners
Y75

FMaharashtra Peollution Control

Board and another -« REspondents

vMr.Deshmukh i/b Mr.a.V. Anturkanr for the

Potitioners.
Fir.A.P. Vanarase AGP for the Btate.

Mr.D.T. Devale for Maharashtra Pollution Control

Board.
WITH
WRIT PETITION MD.37 OF 1989
Ehri Ankush Sopanrao Fulse seePetitioner
v/,

Maharashtra Pollution Control

Board and another s aRespondents
fdvocate for the Patitioner absent.
Mr.A.P. Vanaraze AGBP for the State.

Mr.0.T., Desvale Tor Maharashtra Pollution Control

i

oard.



SLONGWITH
HIGH COURT OF JUDICATURE AT BOMBAY
CEDINGRY ORIGIMAL CIVIL JURISDICTION

HRIT PETITION NO.2082 OF 1989

Suranjsna SBharad Bhande <saPetivionen
vw/sa
The Chairmany Maharashira

Pollution Control Board & Anv. v s s RBEDC

Mone 7or the Pstiticner.

Mr.D.T. Devale for Maharashtra Pollution Control

Eoard.

Mr.8.M. Dixit for Respondent No.Z.

WITH

WRIT PETITION NO.20@35 OF 1299

Raghunath Shivram Adhav esPetitioner

vwis.
The Chairman, Maharashira

Ppllivtion Control Board 2 Anr. . = s Respondents

Mons fTor the Petitionsr.

Mr.D.T. Devale for Mzharashtra Pollution Control

Board.

Mr.S.M. Diwit for Respondant Mo.J.
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it is common ground betore us that 3a3ll  the
Fatitionars have beens during the pendency of these
petitions, promoted Ho  the higher post of Sub
Regional Officer by the Respondent/emplover.

In this wview of the matter, therefore,
nothing survives in these petitions. All  these
petitions are disposed of with no order as to
costs.

Parties to act on simple copy of the order
duly  authenticated by the Sheristedar/ Perzonal

Asgistant of the Court as & ftTruz copv.
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IN 1=E HISH COURT F JUDICATURE AT EBOMEARY

WRIT PETITION NI.155681 OF 206698

Mr.Suchir R.Epli.

Mr=.S3aylee Patankar.

Miss Jyosthna Gaonkar.

Miss Reshma Farab.

Miss Priti Chaubail.

Miss Aparna Shindg.

411 Mumbail Imndian Innabitanis,
residing 3% S/0.3-2, Garden Vieu,

ES Patznwala Msroy Hyculliz.

Mumbal1—4ud w27 . »3a Petitioners.
V=,
Mabarasntra Pollution Control

Posprd, having 1ts oiffics at
Shrse Chhatraoati SEhivaji
Maharaj Municipal Market = ° ! .

fuilding, 4th Floor. Mata Ramaba:z
ambaedkar Roads Humba:*4@@ il .

The Administr

T

tive FfTicer.
. -

Maharashtra Follution Control Boardg.
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-=5rdinats conaputer relateg actiwities, ¢ rain
tns efatd, to liaise witp the Hardware Namnvenancs
Asency snd %2 intsract with NIC Tor softwara
davslonmens <o~ thz Soard purely On 2 CONITAECT
Bzs1s. ih2n  3gain. it was shased, in July 1992,
t-3 Poktitigners had baen zoocinted fsmporarily  1n
arder &3 triin newly zppointed statf and thzf the
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Eo%h  o©n bhshal® =f Lthe Pstitionsrs and on behalf of

th2 Resgondent—-Board.

54 By = judmment and order dated EZ8th March 2060,
the Indusiprial Court dismisssd the complaint. The

Industrizl Court  ftook dus note of the Tact  that
ezch of the Pestitionars had been engaged on  fixed
tepm conftracts unon z2oplications submitfed by them
directly for smoloyment and upon the FPetitioners
having lezrnt “from 2 stranger" that there were
vaczncies of computer opsrators with the Eoard.
The Petitionars had execubted bonds undertaking that
they would not clzim the benefit of permanency.

The Sixth Pestitioner who deposed con behalf of the

Petitignarsz admittsd tnat all the Petitioners wers
znpointad Tor a2 particular ospiod, In these

circum=tances, the Lourt was of the view that the
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following the regulap precedurs Tor  recruilfmsnt.

The Pestitionsrs, were found to have been eangzaged
Bintaiy the recammenditions o the National
Informatics Lntrs Yor imparting Lnocwledge 4D the
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itg pf L4z Zoard and unitil such Time as

employees came 0 be duly trained in
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zal apgearing on behzlf of the Fetitioners

+ the Petiftiocners were entitled to

zince within %he mezaning of Item & of

IV, the Eoard has taken recourse to
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icners temporarily for several

vigw to deorive them of the status and

of opermansnt employees. Reliance was
bz placed particularly an the ovtice

=nv Derecn be allowed Hto work Tor  more
fontns without 2 bresak, it was uwrged
grgwieicns were inserted in arder to
coapnfsrment of the benefit o pe;ﬁanencv

Patikioners  and that asn wnfair  labour

mzel DeEem @#stablished. Moreowver. 1% wae
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cught o be wurged that the Industrial Court has
gzt sight of the fact that a Committee inter alia
oreisting of a representative aof the National
nicrmatics Centre had intervizswed the Petitioners.
inally, it was ssught to be urgsed that in view of
= orovisions of Model Standing Order 4-C Framed
n  oursuance of the provisions ©f the Eombay
noustrizl Employment  (Etanding Orders!? Rules,
F59, Ehe Fstitionsrs were emtitled to the

conferment of permanency ucon their completing 240
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a record o7 the Industrial Couri. The Biwxth
anar whio depssaa con bshaltd of the Pestiticners
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thers were sSome vacanc:ies o7 Computer Iperators
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he Respondent—FEoard. Thers uWas no

sfvertizemens hy ihs Poard. theE FPszitioners
aCIZepctad through their witness that they were
sppoinsed Tor 2 opartizulsare pepricd; that no
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muster during their Sarvi1oe tenure. The
Fetifionsrs accspted that they had 2xscutad  bonds
sccenting that theay would not claim the banefit of
CETMaN&ncy. Zn behalf ofFf the Respondents, the

witness who deposed statsd thzazit +the FEoard has

zertzin sanctioned posts Trom Class I o Clzass IV
ehtizhh are approved By  Sovernment. For diract
recrultment top ©Class 1 angd Class 11 DoSLS
advertisements ares issusd, wher23das 7ov recruitment
o Cilzss IID znd Tlass IV Do%té; a liss oaf

candigates 12 —allzad Trom the Emplovment | Exchange
and Socizl Welfare OFfice. Candidates are callad
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NHECASSaryY, z7ter which a2 sflection ilist or panel

paz ‘constituted. Enpiovees are thersafter

recruited in accordancz with bthe-orovisicns of thie.
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Mahzrzshtra Civil Service Pules atter ascsrtzining
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caricd of one year. in o far == the Petitioners
were comcsrhed, 1t was s=tatsd that there is no post

cf 2 Data Entry Operz2tor or Computer UDperator in

the ofiicz. Dztz Entry CTperators, Ihe witness
=k gt yezre spocsced on 2 contrack basis  for
imaarting Enoeledae 0 the dipectly recruitsd

emocloyess of tha Poard i1l such pgericod 2as tha

chtained Hnowledoe of computer
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SpEritions. The State Covermment, 1% was <=tated,
had informed the FEoard that posts oif Computer
Dparators and Data Entry Operators would not be
acproved  zand  that training would nave %0 Dbe

nearted by an cutside zgency to fhe a2mploysss of

t=e Emard. Ths National Informatics Centre which
was assisting the " Bozard in its computerization
process had recommendsg the namas -of the
Fz ~icnsrs uwho nad be2en interviswed by NIC ang by

thea Chied deocounts DFfficer o7 the Bosrd. In the
SuUress  oF cross—-sxaainaticns the wlikness =tated

ovarnment fTor
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Fmaging Detz Entry Doeraitocrs:  thai since Compuder
Doeratars wersz not-availabla #ith the Employment

ta  fhe

Exrhzposs - Agscomaunication had been i

Lattap: tha salary which was offered Lo the
Dakibioners Was in 2ocordance with the dirasctions
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=7 WIT =snd that in blzes of the Petiticners 0o
gther Comc-uter Ogerator had bzen encaged.
3= Rz zvicence which has bessn adduced bedore the
Indussrial Court establishes that the Petitioners
o £= engaged cn fixed term conitracts. Those
WerEe s271y days o7 computzrization wiiEn the
oirectiy recruitad emDloySees o7 the
Resrondent—~Bozrd were still to be eauipped with an
ifeouzte nowledge of information technology. The
Fetitioners weres therefore. recruitsd for 2 fixed
Tari. g advertisemsenit was ilssuedsy nor was  the

regular orocess Tor recrulitment taken recourse to

whan the
it is true
during h
Pex: T
S o
1tseld doz
-
sepGinbren
coursze of
g;gc:ﬁtei

srifiponers wera recruiitad. Undoubtedlys

=3 uwas suoggested o the Eoard’'s witness

.
& CourRse nf Cross-—-2xaminaitiong that - the
= fjere scrzenzd by MIC and by the Chiev
Sfficer of he Respondsnts. Eut that by
= not establish thz: the Petiticners were
Frough 3 prooess of  reogulsar sslection.
Eia {wldqnca s=ztablishes that . .the
R the Fetiticners noy in the
rzgular selection: The Petitioners were
*n 2 shert Yarm coniract basise fThe

= tox Lrain the reoular smplovees of bhe
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contractus! basis  in order to oet specified
programming work  don2 in respe2ct of action  taken

reporis  that ware reguired to be submitted o the

Sucreme LCourt in a Public Interest Litigation and

yhiile prepzricg survey Peoorts during the course of
investigation in poliution matters. The services
of  thess gcerztors were discontinued since 13%

March 2084 znd no computs2r operataor is in the

service of the Poard. The Board has stated that it
does not  have zny post o Computer Operator or

Computer programmer  in 1its establishment and the
Board  is, therefors, not z2ble to consider thne
reappointment of the Peifiticners.

135 "In  the circumstances of the case, the
Ipdustrizl Lour® was nct 10 errar 10 coming Lo the

conclusion that there was no merit 1n the complaint

Sreterrad by the Fetliftioners. fhere 13 nNo merit in
the FPatition wh:ich 13 accordingly rejectad. Mo
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247 f£h:is was not 3 resrenchm2ni. Secticn
Zio0) provides certain exceptions to the otherwise
wide and comprehensive definttion of hes tera

"retroenchoent”. Cne  of tihose excepiions 1is  the

u

T the services 7 2 torknan £
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sarainacian

contract of smplecvment
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Sul

nDeTuEen the esmpclover anc khe workman on 13$sS 2Xpiry
or  upon sueh  contract being terminated under oz
stipulation contained in that behalf. These

rgvieions have been interpreted by the Supreme
in its decisicos 1n Uptron India Ltd. Va

Shammi Bhan. 1992 (&) &CC 5328, Harmohinder Singh va.

n

Kharga Cantesn Ambala Cantt. (Z@1: 3 5C 248 zand

r

in M/s.Harvana State F.C.C.W. EGtgre Ltd., VY=. Ram
Miwas. AIR 2002 SC 2493, The dispensing of  the
zeprvices of the Petifticners daoss not attract  the
procedure for retrenchment prescribed by the
Industrizl Disputes #ch. 15947 z2nd thie Industrial

Court wazy Theratore, correct in coming bto  thas

e In wview o7 tihe svidence pn thg record, 1t 1s

not  posszible to sccsEct bhe centantion af  the

Fatitionsrse that they hiag 2= ecas=uzl oor
FOP Wears &I Ih The calect Ji




cNem o7  The status sng priviieges of parmanens
employses, within the meaning of Item & of Schedule
IM oF the Makarashirsz fecooniticn of Trade Unicns %

. FTL

substzntive post borns on the establisnment of the
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Ecard. Mo advertisement has b=en issued before t
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Petitigners came to be recruited. Thea re

processe of sslecticon was not  Tollowed., The
appaintments  is=susd to the petitioners were fixed

term conmtract appointments at a si%
o7 computzrization was in its initial stzges  and

until the recularly recruited emplovzes of the

Board oame o b2 btraissd in computears, Trzining
ama  redeploving 2iisting regulap emg}ayees baiy
compuiaEaTs iz & permissibis course gpen o an
smplover. dhen  The ssmplaysr 3s 2 part aof  fhis

Bngiacss oursidars on fixed LYerm conftracts

pegardad, in  Facts  such as the present: to  bhe

BOEEG LG in an wunTtziv labour practice. Thai being

the position, no case undar Items &, &.or 9 of
- v R |

Sohecuis IV af She Act has besn sstzblished 2nd tha

ot lugsan which has besh arrived at by the
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undepr Articis 228 oF the CLonstitusion.

15, Thoers 1z; =imilarlw, no merit in the
=bnizsicn that ths Fztiticners a2rs entizlied, as 2
mztizr of lzws Lo permansency upcn the completion of
246 days ST sSaepwice 1a fTh2 esszplisnment of the
Rezspordznts. Section & of the Industrizl
Emoloymant  Standing Qrs2vs) Act, 1946 as  amended
in itz agolicztion to the State ot Maharashtra lays
dowwn 52t where the Scb zpplies o an 1ndustrial

szftablishment,

vt in the Schedules zas

the model standing orders for egvary
anplicable to
apply to such
Trom such date as mzav be notified by

Un@er the

the Section is not 0 affech any

Amending  Gct ooF 1FE7 Sub—section (Z) of Eection
- ; - b
286 then provides thust
"ZA(Z) Motwithetanding anwvithino centzined in
the proviso S sub—-section (1 mooel standing
orders macde in respect of additional matters

no the SZxhedule zfter the caning
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in order tno get specified

ramming work don2 in respect of action  taken
reports  that were reguired to be submittad o the
pcreme  Court in a2 Publze Interest Litigaticon and
survey reports during the ccurse of
oin in poliutiocn matters. The services
o7 thesz cperzftors were discontinued since 1si
March 26284 znd no computer operator 1s  in the
service of the Poard. The Board has stated that it
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Computer programmer  in 1ts establishment and  the

oard is, therstars. not able to consider the
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reapoointment of the Peiitiaonsrs.

13 “In  the circumstzances of the case, the
Indiustrizl Lourt was not in error in coming Lo the

conclusion that there was no merit 1in the complaint

pretarred by the Faititicners. fhere 13 no m2riit in
the FPztiticn which i1z accordingly rejected. Mo




